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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.
Plaintiffs,
V. Case No. 4:05-cv-00329-GKF-PJC

TYSON FOODS, INC,, et al.

Defendants.

N N N N N N N N N N

REPLY IN SUPPORT OF DEFENDANTS’ JOINT MOTION IN LIMINE TO
EXCLUDE EVIDENCE OF DEFENDANTS’ ALLEGED WASTE WATER
TREATMENT PLANT DISCHARGES (DKT. NO. 2421)

Plaintiffs’ Response to Defendants’ Joint Motion in Limine to Exclude Evidence of
Defendants’ Alleged Waste Water Treatment Plant Discharges, Dkt. No. 2514 (Aug. 20, 2009)
(“Opposition”)," makes clear that evidence of the original source of water processed by waste
water treatment plants (WWTP) in the IRW is truly irrelevant to any point actually at issue in
this case.” While dwelling at length on the relevant legal standard, Plaintiffs nowhere explain
how such evidence bears on any question of liability arising under the claims they have actually
alleged. See Opp. at 3, 5-6. Plaintiffs’ claims uniformly allege injury arising from the land
application of poultry litter, not the processing of meat products. And, although the existence,
amount, and nature of phosphorus discharges from WWTPs in the IRW is relevant to rebutting

Plaintiffs’ theory of causation, identification of the sources of inflows to those WWTPs does not

! Plaintiffs, without explanation, filed an errata to their Opposition that revised certain
substantive arguments. See Dkt. No. 2517 (Aug. 21, 2009); see also footnote 5, infra. To avoid
confusion, citations to Plaintiffs’ Opposition are to Plaintiffs’ revised Opposition.

* See also Defendants’ Joint Motion in Limine to Exclude Evidence of Defendants’ Alleged
Waste Water Treatment Plant Discharges, Dkt. No. 2421 (Aug. 5, 2009) (“Motion”).
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have “any tendency to make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the evidence.” Fed. R.
Evid. 401. Plaintiffs’ only intended use of such evidence is to attempt to blame Defendants’
corporate and meat-processing operations for these alternative contributions of phosphorus.
Because these allegations are not relevant to Plaintiffs’ substantive allegations, Plaintiffs are
merely inviting the factfinder to punish Defendants based on speculative and irrelevant
allegations. Accordingly, any such evidence should be excluded under Federal Rule of Evidence
402. See Fed. R. Evid. 402 (“Evidence which is not relevant is not admissible.”). Alternatively,
the unfair prejudice, confusion and delay that will result from the introduction of such evidence
require its exclusion under Federal Rule of Evidence 403.

I. The Evidence Must Be Excluded Under FRE 402 Because the Source of WWTP
Discharges Is Not Relevant to Any Aspect of the Litigation

The fact that WWTPs throughout the IRW daily and constantly discharge bacteria and
inorganic soluble phosphorous (the type of phosphorous that supports algal growth) directly into
the waters of the IRW that Plaintiffs allege Defendants have polluted is unquestionably relevant
to this litigation as it undercuts Plaintiffs’ claims of causation. See Mot. at 3-4; Attorney General
of the State of Oklahoma v. Tyson Foods, 565 F.3d 769, 777-79 (10th Cir. 2009).” Rather than
account for such alternate sources of bacteria and phosphorous, Plaintiffs’ Opposition confirms
their intention to attempt to blame Defendants for them. Plaintiffs argue that “Dr. Engel
analyzed the source inputs to the WWTPs in the IRW and concluded that Defendants contribute
phosphorus to these WWTPs” as a result of their corporate and meat-processing operations.

Opp. at 2; see Mot. Ex. A at 28-31 (purporting to quantify Defendants’ industrial phosphorus

? Indeed, Plaintiffs’ Opposition and expert, Dr. Engel, both concede that such evidence is
relevant to Plaintiffs’ theory of causation. See Opp. at 3; Mot. Ex. A at 28-31.
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discharges and opining that “defendants’ processing facilities discharge a significant amount of
[phosphorus] to WWTPs and thus contribute to point [phosphorus] sources within the IRW™).
But, as detailed in Defendants’ Motion, Plaintiffs’ case against Defendants has consistently
focused solely on “non-point sources,” not “point sources” such as WWTPs. Therefore, the
original source of waters contributing to WWTP discharges is wholly irrelevant to Plaintiffs’
substantive claims. See Mot. at 4-6. Plaintiffs’ Opposition fails to identify any legitimate basis
to permit the introduction of such evidence at trial.

As an initial matter, Plaintiffs do not—and based on their representations to this Court
cannot—contend that the evidence is relevant to a finding of liability. See Opp. at 3, 5 (“the
State does not intend to affix liability on Defendants on the basis of their phosphorus
contributions to WWTPs”); Mot. at 2.% Instead, Plaintiffs assert that this evidence is somehow
relevant to the causation analysis, based on the following argument:

Defendants ... admit that WWTP phosphorus discharges will be a principal

component of their argument that the State cannot prove poultry waste applied to

fields affects phosphorus levels in the IRW. If Defendants make this argument,

the State must have a chance to address, analyze and explain what the WWTP

discharges represent -- including the fact that Defendants are a contributor to the
phosphorus contained in these WWTP discharges.

Opp. at 3 (internal citations omitted); see also Opp. at 5 (“[T]he State is entitled to answer

Defendants’ likely argument that WWTPs are the major contributor of phosphorus to the IRW

* As detailed in Defendants’ Motion, Plaintiffs’ claims are based solely on phosphorus
contributions from “non-point” sources resulting from the land application of poultry litter in the
IRW—a fact confirmed by Plaintiffs’ affirmative representations that their claims are not
premised upon any point-source discharges (such as WWTP discharges) regulated under the
Clean Water Act. See Mot. at 2; see, e.g., Dkt. No. 134 at 10, 13; Dkt. No. 129 at 5-6, 10-22.
Moreover, it is well established that Defendants cannot be held liable for WWTP discharges
from municipal or county waste treatment plants operating pursuant to state-issued permits
authorizing this activity. See Mot. at 1-2; Carson Harbor Village, Ltd. v. Unocal Corp., 270
F.3d 863, 869-70, 888 (9th Cir. 2001) (“Because [plaintiff] failed to show that the [utilities]
violated the NPDES permits ... any pollutants discharged into the storm water were
permissible.”).
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[by] ... fully inform[ing] the trier of fact as to the circumstances under which WWTPs add
phosphorus to the IRW.”). But, Plaintiffs’ explanation fails to identify a single “fact that is of
consequence to the determination” of the causation analysis that would be made “more probable
or less probable than it would be without the evidence.” Fed. R. Evid. 401.° Plaintiffs’ essential
allegation is that injury in the IRW is caused by the land application of poultry litter. The fact
that WWTP discharges contribute phosphorous to the IRW contradicts that claim, regardless of
where those waters originated. Plaintiffs’ statements make clear that the proffered evidence
constitutes nothing more than a transparent attempt to blame Defendants for being “a contributor
to the phosphorus contained in these WWTP discharges” in the hopes of misleading or confusing
the finder of fact to conclude that Plaintiffs’ failure to account for this alternate source of
phosphorus in the IRW is somehow harmless because some aspect of Defendants’ operations are
really to blame even if it turns out that poultry litter is not the primary source of phosphorus in
IRW waters.

The original source of WWTP phosphorus discharges—whether contributed by private
individuals, municipalities or Defendants’ corporate and meat-processing operations—is
immaterial to any aspect of this litigation, including the causation analysis. As an alternate
source of phosphorus, WWTP discharges are relevant to demonstrate that Plaintiffs cannot
establish a causal link between phosphorus in IRW waters and the phosphorus compounds found

in poultry litter. See Mot. at 3-4; Opp. at 3; Tyson Foods, 565 F.3d at 777-79. The identity of

> Plaintiffs’ tardy errata revised their Motion to assert that “this evidence tends to make a
relevant fact, namely the contribution of phosphorus from poultry waste land application versus
alternative sources more likely.” Compare Dkt. No. 2517 at 3 (errata), with Dkt. No. 2514 at 3.
However, Plaintiffs fail to explain how the identity of the contributors to WWTP discharges has
any relevance to determining whether contributions of phosphorus from poultry litter versus
alternative sources is more likely. As detailed infra, the proposed evidence is wholly immaterial
to this causation analysis.
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the contributors to WWTP discharges does nothing to support the existence of this required
causal link between phosphorus in IRW waters and land-applied poultry litter, nor does it obviate
the need to account for such alternate source(s) of phosphorus in any causation analysis.’ The
proffered evidence is simply not relevant to any determination of consequence in this matter.
Accordingly, the evidence must be excluded under Rule 402.

II. Exclusion is Also Proper under FRE 403 Because the Evidence Is Prejudicial and Will
Likely Cause Confusion and Delay Without Adding Any Probative Value

Evidence of Defendants’ contributions to WWTP discharges should likewise be excluded
because its probative value, if any, is substantially outweighed by the unfair prejudice, confusion
and undue delay that will likely result from the presentation of such evidence. See Fed. R. Evid.
403. As detailed supra, the evidence that Plaintiffs seek to admit lacks any probative value in
the present litigation. To maintain “probative value,” the evidence must “tend[] to prove an
issue” relevant to the determination of a fact in dispute. Black’s Law Dictionary, 1203 (6th ed.
1991); see also Fed. R. Evid. 401. Because Defendants’ alleged contributions to WWTP
discharges are not relevant to any aspect of this litigation, the evidence necessarily lacks any
probative value.

In contrast, the proffered evidence and testimony is clearly misleading and unfairly
prejudicial to Defendants. Plaintiffs contend that “[t]he State is entitled to answer Defendants’
likely argument that WWTPs are the major contributor of phosphorus to the IRW” by asserting
that Defendants are responsible for the WWTP phosphorus discharges in the IRW. Opp. at 5.
But, in so doing, Plaintiffs are purposefully inviting the finder of fact to conclude (in

contravention of the law) that Plaintiffs’ failure to account for WWTP phosphorus discharges in

% Plaintiffs’ argument would be akin to asserting that the identity of cattle and dairy cow owners
in the IRW is a relevant fact to the causation analysis.

Page 5 of 16
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their causation analysis is somehow harmless because Defendants’ operations would
nevertheless be to blame even if poultry litter is not the source of the alleged phosphorus in IRW
waters. See id. at 3, 4-5. This attempt to dissuade the trier of fact from properly applying the
law typifies the unfair prejudice that Rule 403 seeks to exclude. See United States v. Caraway,
534 F.3d 1290, 1301 (10th Cir. 2008) (“To be unfairly prejudicial, the evidence must have ‘an
undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an

299

emotional one.’” (quoting Fed. R. Evid. 403 advisory committee’s note)). Because liability
cannot be imposed in this litigation based on alleged phosphorus contributions from legally
authorized point-source discharges, any introduction of the proposed evidence and testimony will
unfairly prejudice Defendants.

Plaintiffs assure the Court that allowing evidence of the sources of WWTP discharge
water will not unduly distract from the main issues of the litigation. See Opp. at 5. But if
Plaintiffs are permitted to bring in such irrelevant information to muddy their own failure to
account for alternate sources of phosphorous, Defendants will be required to introduce extensive
evidence, testimony and argument demonstrating the nature, amount and legality of the
Defendants’ “contributions” to WWTPs—all of which are authorized to discharge in compliance
with NPDES permits—and their complete lack of relevance to Plaintiffs’ claims. See Mot. at 7.
Such a result would confuse the issues actually in dispute, uselessly delay the trial, and is to be
avoided in accordance with Rule 403. See, e.g., Unit Drilling Co. v. Enron Oil & Gas Co., 108
F.3d 1186, 1194 (10th Cir. 1997) (affirming exclusion of evidence of “limited” probative value
that “could have lead to a side trial that would distract the jury from the main issues in the
case”); United States v. Talamante, 981 F.2d 1153, 1156 & n.5 (10th Cir. 1992) (supporting

exclusion of evidence that would “lead to collateral mini trials™).

The lack of any probative value conferred by the proposed evidence is clearly and
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“substantially outweighed by the danger of” misleading the trier of fact, unfair prejudice,
confusion of the issues, and considerations of undue delay. Fed. R. Evid. 403. As a result, the
Court should exercise its discretion to exclude the evidence under Rule 403.

CONCLUSION

Evidence quantifying or attributing Defendants’ alleged contribution to WWTP
phosphorus discharges in the IRW is wholly immaterial and irrelevant to this litigation. For the
foregoing reasons, the Court should grant Defendants’ motion in limine at Docket No. 2421 to
exclude the proposed evidence pursuant to Federal Rules of Evidence 402 and 403.

Respectfully submitted,

BY: /s/ Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Bryan Burns

Timothy T. Jones

Tyson Foods, Inc.

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michael R. Bond

KUTAK ROCK LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
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Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYS FOR TYSON FOODS, INC.;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

BY: /slJames M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett III
Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FIrRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYS FOR GEORGE’S, INC. AND
GEORGE’S FARMS, INC.

BY: /s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
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A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
MCDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

Facsimile: (501) 688-8807

ATTORNEYS FOR PETERSON
FARMS, INC.

BY: /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYS FOR SIMMONS FOODS,
INC.

BY: /s/Robert P. Redemann
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(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-

Robert E. Sanders

Stephen Williams

YOUNG WILLIAMS P.A.
Post Office Box 23059
Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYS FOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390

-and-

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYS FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

10
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